MARTIN R MAYLAND

| BLA 94- 886 Deci ded Novenber 5, 1997

Appeal froma decision issued by the Wishaki e (Woming) Area Manager,
Bureau of Land Managenent, finding Martin L. Mayland to be in trespass for
constructing, operating, and naintaining an irrigation ditch on public |and
w thout authorization. WW2131010.

Set aside and referred for hearing.

1.

Act of July 26, 1866--Federal Land Policy and
Managenent Act of 1976: R ghts- of - Viy-- R ght s- of - Vay:
Federal Land Policy and Managenent Act of 1976

Repeal of the right-of-way provisions of the Act of
July 26, 1866, 14 Sat. 253, as anended, 43 US C 8§
661 (1976), by section 706(a) of the Federal Land

Pol i cy and Managenent Act of 1976, 90 Sat. 2793, did
not affect rights-of-way previously acquired under the
Act of July 26, 1866.

Admini strative Procedure: Hearings--Federal Land Policy
and Managenent Act of 1976. R ghts-of - Vy--Rul es of
Practice: Appeal s: Hearings--Trespass: Act of July 26,
1866

Wien an appel | ant charged by BLMunder 43 CF.R 8§

2801. 3 wth unaut hori zed use of the public | ands
presents evi dence on appeal that he may have utilized a
right-of-way vested under the Act of July 26, 1866, BLM
presents no credibl e evidence to rebut appellant's
assertion, and the record is not sufficient to
accurately identify the | ocati on and scope of the

unaut hori zed use, the case wll be referred to a
hearing on that question.
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3. Admnistrative Procedure: Hearings--Rul es of Practice:
Appeal s: Hearings--Trespass: General |y

Wien BLMdetermnes trespass liability, pursuant to 43
CFR 828013, for use of the public |ands w thout a
required right-of-way but presents no cl ear evidence of
the location, length, or nature of the trespass, the
issue of liability and BLMs conputation of that
[iability will be referred to a heari ng.

APPEARANCES Martin R Myl and, pro se.
(PN ON BY ADM N STRATI VE JUDGE MULLEN

Marrtin R Myl and has appeal ed an August 26, 1994, Decision issued by
t he Véshaki e (Womng) Area Manager, Bureau of and Managenent (BLM. In
his Decision, the Area Manager found Myl and in trespass as a result of
Mayl and' s unaut hori zed construction, use, and nai ntenance of an irrigation
ditch "along Wiite Qeek inthe Wite Geek Alotnent #1536," in the WNW.
sec. 28 and the EAEsec. 29, T. 53 N, R 90 W, Sxth Principal
Meridian, B g Horn Gounty, Womng. 1/

In his Satenent of Reasons (SR on appeal, Myl and, who owns and
farns | ands near Wite Qeek, argues that he was not in trespass because he
did not nake a newditch. He states that "[n)y father and Uhcl e bought
this ranch over forty years ago. This ditch was there as early as | can
renenber. It had been cleaned tw ce prior to ny ownership in 1988 at which
tine | recleaned it." (SCRat 2.) Myland asserts that the right-of-way
for the ditch "was grandfathered in" as a part of a water right and right-
of-way he held on nearby land. (SORat 1, 2.) A handwitten statenent by
Andrew |. Davis, enclosed wth Myl and' s SCR states:

To whomit rmay concern:

| farned the Wite Geek ranch from1946 until 1958. | al so
rented sane fromMyl ands' for 5 years. [l was raised] on
Kershner property frombirth [in] 1924. The north ditch comng
out of Wite Qeek has been used for as long as ny nenory serves.
M Gand Father A A Kershner owned the Wite Qeek pl ace and
he settled there in 1897 and the ditch was there shortly after
that. That ditch was there before there wvas a B L. M

Andrew |. Davis

(Satenent of Andrew . Davis at 1.)

1/ See 43 USC 88 1733, 1761-1771 (1994), and 43 CF.R § 2801.3 (1994).
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Three maps are found in the case file. The first (Myp 1) is an 8-1/2
by 11 inch topographi cal map. Hand-drawn lines on Myp 1 appear to identify
parts of grazing allotment No. 1536 in secs. 19, 25, 28, 29, 30, and 32. 2/

The second map (Map 2) is hand-drawn, undated, and unsigned. It
identifies Wite Geek on BLMland as a dry streanbed paral |l el ed by a canal
identified on the west as the Boylan Dtch and on the east as the "new
canal ." The dry creek bed and the irrigation ditch converge at two points.

At approximately the mdpoi nt, a damacross the streamchannel, is
identified as the "original 1905 point of diversion.” The second
convergence at the eastern end of Wite Greek is identified as the new
canal and the structure is identified as the upper headgate. A "lateral
ditch" crosses the Boylan ditch and the dry streanbed west of the 1905
poi nt of diversion and travel s northwest across BLMland to private | and.
3/ Athird nap (M 3) is aland status plat entitled "Partially Surveyed
Townshi p 53 North Range 90 Wést of the 6th Principal Mridian, Womng,"
which indicates the status of public domain land and mineral titles. Myp 3
shows no reservations or structures on the WANWisec. 28 and the E/AE/asec.
29, T. 53 N R 90 W

None of the maps provided by BLMindi cates when the irrigation ditches
identified as the lateral ditch and the new canal in Map 2 were construct ed
or whet her those structures existed in whole or in part before the ditch
was cl eaned by Mayl and. The case file contai ns an undated, unsigned,
handwitten note that states: "Seve Christy could not see any water in
the ditch above the old diversion in the 87-80 aerial photos. The ditch
is present in the aerial photos dating back to 1975." However, it is not
clear whether the ditch referred tointhe note is the lateral ditch, the
new canal, the Boylan Ditch, or all of them and there are no aerial photos
inthe case file.

[1] Myland's SCRrefers to a "grandfathered' right-of-way for the
irrigation ditch he cleaned, and he states his belief that the right-of-way
ran wth his land. (S(Rat 1-2.) Prior to the passage of the Federal Land
Pol i cy and Managenent Act (FLPMA) on Qctober 21, 1976, it was possible to
obtain a right-of-way across public lands for "ditches and canal s," under
the Act of July 26, 1866, 43 US C 8§ 661 (1970), which provi ded:

Wienever, by priority of possession, rights of possession, rights
to the use of water for mning, agricultural, nanufacturing, or
ot her purposes, have vested and accrued, and the sane are
recogni zed, and acknow edged by the | ocal custons, |aws, and
deci sions of courts, and the possessors and owners of such vested
rights shall be nmaintai ned and protected in the sane; and the
right of way for the construction of ditches and canals for the
pur poses herei n specified is acknow edged and confirned * * *.

2/ The northern and eastern boundaries of allotnent No. 1536 are not
clearly delineated on Map 1.

3/ Neither Myp 1 nor Map 2 has a scal e which could be used to indicate the
length or wdth of the entities described. The hand-drawn Map 2 does not
identify the | and by section nunber.
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Al patents granted, or preenption or honesteads al | oned,
shal | be subject to any vested and accrued water rights, or
rights to ditches and reservoirs used i n connecti on wth such
water rights, as nay have been acquired under or recogni zed by
this section.

(Ephasi s added. )

Section 706(a) of FLPVA 90 Stat. 2793, anended 43 US C § 661
(1970), by del eting those clauses underlined above relating to rights-of-
way. Hstorically, the reference to "ditches and canal s" in the Act of
July 26, 1866, was interpreted broadly to enconpass rights-of -way for
I eservoirs, dam; flunes, pipes, and tunnels. See Roger G Gervai s, Patsy
V. Gervais, 128 I BLA 43, 49-50 (1993), quoting Peck v. Howard, 167 P.2d
753, 761 (Cal. App. 1946). In RW Gferle 77 1BLA 80, 84-85 (1983), this
Board described the effect of FLPVA on water rights vested pursuant to
section 661 as fol | ows:

[Flrior to FLPVA one avail ed hinsel f of section 661 by nerely
constructing a ditch or canal, no application to any official of
the Lhited Sates beforehand bei ng necessary for a right-of -way
over public land. Qausen v. Salt Rver Valley Wdter Wsers'
Ass., 59 Ariz. 71, 123 P. 2d 172 (1942). See Bear Lake
Irrlgatlon @. v. Garland, 164 US 1 (1896) Section 509(a) of
FLPMA 43 US C 8§ 1769( a) (1976), provides in pertinent part:
"Nothing in this subchapter shall have the effect of termnating
any right- of way or right-of-use heretofore issued, granted, or
permtted.” dearly, since no consent or permission is required
under section 661 to initiate a right-of-way, one who has
conplied wth section 661 on or before Gctober 21, 1976, the
effective date of FLPMA has a valid "right-of-way heretofore
permtted’ wthin the neaning of section 1769(a).

(Footnote omtted.) 4/

It appears fromthe record that Mayland nay hold a water right,
pursuant to Womng Sate permt No. 6799, to divert water fromWite Qeek
for irrigation and stock-watering purposes. An unsigned undated note in
the record identifies permt 6799 as "one water filing on Wite G eek.
Boylan Otch, July 10, 1905. Irrig. 3.24 (FS 227 acres. Sec. 29 T. 53 NR
90 W quad nap. "

4/ The Decision cited inthe omtted footnote i s Bunbl e Bee Seaf oods,

Inc., 65 1BLA 391, 398 (1982). The footnote points out that by Oder dated
Dec. 13, 1982, the Board vacated the Decision in Bunbl e Bee Seaf oods.
However, by Qder dated Mr. 11, 1983, the Board reinstated that Decision
insofar as it held that Bunble Bee had a vested right to a right-of-way
under 43 US C 8§ 661 (1970). See RW Jferle, supra, at 85.
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The record contains a copy of a letter, dated Septenber 2, 1993, from
the Vdter R ghts Supervisor, Wonmng Sate Engineer's dfice, to Myl and,
regarding "Boylan Dtch, Permt No. 6799, diverting fromWite Geek, trib.
Shell Geek, trib. Bg Horn Rver." The letter reads, in pertinent part,
as foll ows:

It has recently been brought to our attention that the | ocation
of the referenced ditch headgate may have been noved fromthe
record | ocation which is 1160 feet South and 320 feet Wst of the
NE corner of Section 29, T53N RO0Wand is located in the NE/NEY/4
of said Section 29.

According to the infornati on we have been provided, the
headgate is nowlocated in Section 28 on | and admni stered by the
Bureau of Land Managenent .

(Letter of Sept. 2, 1993, at 1.)

The Woning Sate Witer R ghts Supervi sor advises Mayland that if the
poi nt of diversion has been changed, "the records of the Sate Board of
Gontrol and Sate Engi neer nust be updated to refl ect the on-the-ground
situation * * * by submtting a petition to the Board of Gontrol [tQ]
change the point of diversion.” Myland is further advised that while
there is no fee charged for submtting a petition to change the poi nt of
diversion, the petition "nust be acconpanied by a certified map show ng the
record point of diversion and a newy surveyed corner tie show ng the
anended or present point of diversion [and] * * * [p]roof of ownership of
the 227 acres under [the water] appropriation [permt]." The letter
cautions Mayl and that the "issuance of a permt for a water right does not
constitute the granting of a right of way," and that the permttee is
responsible for obtaining all rights-of-way. (Letter of Sept. 2, 1993, at
1.) Thereis nothing inthe record to indicate that Myl and submtted a
petition to the Sate of Wonmng Véter R ghts Supervisor to change the
poi nt of diversion.

O February 9, 1994, Mayl and filed an application with the Véshaki e
Area Gfice, BLM to anend an existing authorization to permt a right-of-
way for a head gate and ditch, 15 feet wde, 1/4 mle long, wth a 10-foot
capacity. 5/ Myland requested that the right-of-way permt year-round use
for an indefinite termof years. (Application for Transportation and
Uility Systens and Facilities on Federal Lands, Feb. 9, 1994, at 1.)

5/ Myland s neasurenents on the application are used by BLMto cal cul ate
his trespass liability. See document in record entitled "R WAcreage by
Sate, Gounty and Rental Zone, Sate G Woning," Serial Nunber W\W 131010,
prepared July 28, 1994, by V. Trickey. The record shows no evi dence of an
i ndependent neasurenent nade by BLM

141 I BLA 159

WAW Ver si on



| BLA 94- 886

The record indicates that Mayland filed the application for a right-
of -way wth the understandi ng that BLMwoul d i nvesti gate whet her the
appl i cati on was necessary or whether the ditch "would qualify for
recognition and notation under the Act of July 26, 1866, covering existing
ditches and canals." (Letter fromVdshakie Area Manager to Martin R
Mayl and, dated June 14, 1994.) The Véshaki e Area Manager's investigation
resulted in the foll ow ng concl usi on:

Based on our examnation, including personal interviews and field
examnation of the subject ditch and the public | and invol ved, it
appears that the irrigation ditch and headgat e cannot be

recogni zed and noted under the Act of July 26, 1866.
Additionally, it appears that the ditch and related facilities
were constructed on public land in violation of the Federal Land
Pol i cy and Managenent Act of Qrtober 21, 1976. The suspect ed
unaut hori zed use nust be satisfactorily resol ved before any
right-of-way or permt may be approved. Accordingly, a trespass
notice is enclosed, to which you have an opportunity to respond
to the allegations of unauthorized use.

(Letter of June 14, 1994, at 1).

Mayl and did not conply wth BLMs request of June 14, 1994, that he
resol ve the finding of unauthorized use of the public lands. Subsequently,
BLMi ssued the Trespass Decision of August 26, 1994.

Ve find the record supplied by BLMfalls far short of providing a
clear and convincing rational e for its conclusion that the ditch Myl and
cleaned is not a right-of-way vested under the provisions of the Act of
July 26, 1866. The evidence provided in the record by BLMto support this
concl usion includes a handwitten note, dated "5-25-94," by BLM enpl oyee
Gaig B Mwy, which reads as follows: "Myland bought Lander[']s
[private] fields at Wite Geek on My 31, 1990. (Deed in M Myl and' s
Hle) Sept[.] 10, 1991 Lander Trans. BLMAM over to Mayland. (Trans. in
M Myland Fle)." No further reference is nade to the deed of conveyance
and any provisions it may or may not have contai ned providing for rights-
of -way across public land for the conveyance of water. Additionally, the
record contains no evidence of an attenpt to discern the existence of any
vested rights-of-way that may have passed by deed or patent to Myl and as
owner of the Wite Geek ranch. The record is silent regarding any attenpt
by BLMto discuss these natters wth Myl and.

Two additional handwitten notes reference the "personal interviews"
alluded to in the June 14, 1994, BLMconcl usion that the Act of July 26,
1866, does not apply to Mayland' s ditch and that he therefore is in
trespass under the provisions of FLPMA  The first handwitten note, dated
"8-26-93," and signed by Gaig B Mwy, nenorializes a tel ephone
conversation wth Chuck Lander and reads: "Called Chuck to check on Wite
Qeek canal. He said Martin Mayl and extended the canal when he bought the
farm
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| and from Chuck about 3 years ago." Another handwitten note inscribed in
the record by Mwy, dated "5-24-94," further identifies Lander as fol |l ons:

| talked to Chuck [Lander] at the Range Reformopen house in
Geybul | .

Chuck wants to stay out of it as nuch as possi bl e because
his daughter is narried to Myl ands st epson.

Chuck said that there is a newditch north of the Geek
above the ol d head gate where he used to get water. He didn't
know i f Myl and had K ed this wth the BLMor not. Al he knows
is that after he sold the fields to Myl and, 4-5 years ago,

Mayl and put in a newditch on the North side of this Qeek.
Mayl and now gets nore water than Lander ever did because so nuch
water gets |ost between the new Point of DO version & the ol d one.

[2, 3] Mwy' s interviews wth Lander rai se questions about the
identity and | ocation of the canal or ditch referenced in the
conversations. 6/ Additionally it is not clear whether Myl and used and
did not change an existing irrigation waterway, extended a waterway al ready
in existence, or constructed an entirely new waterway on Federal land. The
evi dence presented in Myland' s SOR (Satenent of Andrew |. Davis) suggests
that Myl and used an exi sting waterway, one that he thought he was
permtted to use as a vested right-of-way under the Act of July 26, 1866,
and which Davis asserts had been in exi stence since "shortly after [1897]."
7/

Inreviewng the record in this case, we find the evi dence presented
by BLMinsufficient to support a Decision of trespass agai nst Martin
Mayl and, and we concl ude that the record and the evi dence Mayl and presents
on appeal raise material questions of fact whether a trespass occurred and
whether BLMis able to hold Mayland financially liable for it. Wileit is
possi bl e that Mayl and has coonmtted a trespass, the record presented by BLM
nei ther adequately expl ai ns nor supports the nature or degree of the
al | eged unaut horized use of the public lands. Therefore, we refer the case
for a hearing to resolve the natter.

Accordingly, we nust set aside the August 26, 1994, Decision of the
Area Manager hol ding Mayl and |iabl e as a trespasser for the unauthorized
construction, use, and nai ntenance of anirrigation ditch on the public

6/ The newcanal as identified in Mp 2 is north of the Wite Qeek
streanbed, running parallel wth the streanbed in an east-west direction.

It appears to extend the Boylan Dtch. The lateral ditch identified in Myp
2runs inanorthwesterly direction fromthe Boylan Dtch and dry streanbed
onto private | and.

7/ An unsigned and undated note in the record states: "Qurrently thereis
only one adjudicated water filing on Wite Geek (used to be 2 points of

D version)."
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land. The case is referred to the Hearings Ovision, (fice of Hearings
and Appeal s, for assignnent to an admnistrative | aw judge for the purpose
of holding a hearing and issuing a decision on the question of the status
of the irrigation ditch on public land, and the extent of Myl and s
responsi bility for the trespass, if any. 8 Followng the hearing, a
decision wll be nade which will be final for the Departnent in the absence
of a proper appeal to the Board.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside, and the case is referred to the Hearings
Dvision for further action consistent herewth.

RW Milen
Admini strative Judge

| concur:

Janes P. Terry
Admini strative Judge

8/ Sncethis referral for hearing results fromour inability to
adjudicate this case on the record supplied by BLM we urge that Myl and
not be assessed costs for the hearing.
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